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SK\VLFDOREMHFWVLQWKHPDUNHWSODFHRZQHUV
FRXOGFLUFXPYHQWWKH³¿UVWVDOH´GRFWULQH11
DQGWKXVFRQWUROWKHYDOXHRIWKHLUFRQWHQW
E\HOLPLQDWLQJWKHVHFRQGDU\PDUNHWIRUWKDW
FRQWHQW*UDQWLQJDFFHVVWRQHZFUHDWLYHZRUNV
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E\RZQHUVKLSUHQWDORUOLFHQVH28$Q\RQHZKR
H[HFXWHVRQHRIWKHVHULJKWVZLWKRXWSHUPLVVLRQ
RIWKHFRS\ULJKWRZQHULVDQLQIULQJHUDQGLV
VXEMHFWWRFRPPRQODZRUVWDWXWRU\VDQFWLRQV
7UDGLWLRQDOGLJLWDOUHSURGXFWLRQRFFXUV
ZKHQLQGLYLGXDOVFRS\GLJLWDOLQIRUPDWLRQ
IURPRQHPHGLXPRUORFDWLRQWRDQRWKHU7KH
&RS\ULJKW$FWGH¿QHV³FRSLHV´DV³PDWHULDO
REMHFWVRWKHUWKDQSKRQRUHFRUGVLQZKLFKD
ZRUNLV¿[HG´)L[DWLRQUHTXLUHVWKDW
HPERGLPHQWRIWKHZRUNEH³VXI¿FLHQWO\
SHUPDQHQWRUVWDEOHWRSHUPLWLWWREHSHUFHLYHG
UHSURGXFHGRURWKHUZLVHFRPPXQLFDWHG´DQG
WKDWWKHHPERGLPHQWEH³IRUDSHULRGRIPRUH
WKDQWUDQVLWRU\GXUDWLRQ´313XUHGLJLWDOFRS\LQJ
WKXVFRQVWLWXWHVLQIULQJHPHQWEHFDXVHLWDOORZV
LQIRUPDWLRQWRUHPDLQ¿[HGLQWKHRULJLQDO
KRVWPHGLXPZKLOHWKHLGHQWLFDOLQIRUPDWLRQ
LVUHSURGXFHGDQG¿[HGLQDVHFRQGPHGLXP
RUSODFHIRUXQOLPLWHGRQGHPDQGUHFDOO32
$OWHUQDWLYHO\FORXGFRPSXWLQJDQGVWUHDPLQJ
WHFKQRORJLHVDOORZXVHUVWRDFFHVVFRQWHQW
ZLWKRXWQHHGLQJWR³¿[´WKHLQIRUPDWLRQRQ
WKHLUSHUVRQDOGHYLFHVLQFHWKHLQIRUPDWLRQLV
HPERGLHGLQWKHXVHU¶VGHYLFHIRUDSHULRGRIOHVV
WKDQWUDQVLWRU\GXUDWLRQ7KXVFRPPXQLFDWLRQ
RIFORXGVWRUHGZRUNVWKURXJKVWUHDPLQJ
PHFKDQLVPVIDOOVRXWVLGHWKH&RS\ULJKW$FW¶V
GH¿QLWLRQRID³FRS\´
&ORXGFRQWHQWDFFHVVHGWKURXJKD
VWUHDPLVQRW³¿[HG´ZLWKLQWKHPHDQLQJRI
WKH&RS\ULJKW$FWIRUWZRUHDVRQV)LUVWWKH
OHJLVODWLYHKLVWRU\VXUURXQGLQJWKH³WUDQVLWRU\
GXUDWLRQ´ODQJXDJHLQWKHGH¿QLWLRQRI
³¿[DWLRQ´VWDWHVWKDWLQIRUPDWLRQ³FDSWXUHG
PRPHQWDULO\LQWKHµPHPRU\¶RIWKHFRPSXWHU´
LVQRW³¿[HG´IRUWKHSXUSRVHVRIWKHGH¿QLWLRQ33
6HFRQGUHFHQWFDVHODZVXSSRUWVWKLVKLVWRU\E\

28. Id. 
29. Id. 
30. Id. 
31. Id.
32. See ,QUH $LPVWHU&RS\ULJKW/LWLJ)G
WK&LU¿QGLQJWKDWRQOLQHPXVLF
VZDSSLQJWKURXJKVHUYLFHVOLNH1DSVWHURU*URNVWHU
ZHUHLQIULQJHPHQWVEHFDXVHWKH\LQYROYHGPDNLQJDQG
WUDQVPLWWLQJDGLJLWDOFRS\RIFRS\ULJKWHGPXVLFWKDWWKHQ
UHVLGHGRQWKHGRZQORDGHU¶VKDUGGULYH
33. +5HS1RDW
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VXJJHVWLQJWKDWVWUHDPHGGLJLWDOLQIRUPDWLRQPD\
QRWEHD³FRS\´HPERGLHGLQDWDQJLEOHPHGLXP
³IRUDSHULRGRIPRUHWKDQWUDQVLWRU\GXUDWLRQ´
VLQFHVXFKGDWDLVDXWRPDWLFDOO\RYHUZULWWHQDV
VRRQDVLWLVFRPPXQLFDWHG347KHUHIRUHHYHQLI
VWUHDPLQJHQWDLOVVRPHHPERGLPHQWRIWKH¿OH
RQWKHXVHU¶VFRPSXWHULWVKRXOGDYRLG³¿[DWLRQ´
VLQFHWKH¿OHEHFRPHVHUDVHGXSRQDFWXDOXVH
,QCartoon NetworkWKH6HFRQG&LUFXLW
UXOHGWKDWLQIRUPDWLRQHPERGLHGLQDEXIIHU
IRUVHFRQGVZDVQRW³¿[HG´IRUDSHULRGRI
³PRUHWKDQWUDQVLWRU\GXUDWLRQ´35,QWKDWFDVH
&DUWRRQ1HWZRUNDUJXHGWKDW&6&LQIULQJHG
LWVFRS\ULJKWVZKHQ&6&EXIIHUHG&DUWRRQ
1HWZRUNSURJUDPPLQJWRDOORZFRQVXPHUV
WRH[SHULHQFHWKHEURDGFDVWOLYHRUFKRVHWR
GLYHUWLWWR&6&RZQHGUHPRWHVHUYHUVIRUODWHU
YLHZLQJ367KH6HFRQG&LUFXLWH[SODLQHGWKDW
³¿[DWLRQ´XQGHUWKH&RS\ULJKW$FWUHTXLUHVWKH
H[SUHVVLRQ¶VHPERGLPHQWEHERWKFDSDEOHRI
UHSURGXFWLRQRUSHUFHSWLRQDQGHPERGLHG
IRUDSHULRGRIPRUHWKDQWUDQVLWRU\GXUDWLRQ
7KHFRXUWUHFRJQL]HGWKDWWKH¿UVWFULWHULDZDV
VDWLV¿HGVLQFHWKHLQIRUPDWLRQZDVFRSLHGIURP
WKHEXIIHUWR&6&¶VVHUYHUVDQGWKXVVKRZHG
WKHFRQWHQWWREHFDSDEOHRIUHSURGXFWLRQ7KH
FRXUWXOWLPDWHO\KHOGKRZHYHUWKDWEHFDXVH
QRELWRIGDWDUHPDLQHGLQWKHEXIIHUIRUPRUH
WKDQVHFRQGVEHIRUHEHLQJDXWRPDWLFDOO\
RYHUZULWWHQWKHEXIIHUFRS\GLGQRWPHHWWKH
³GXUDWLRQ´UHTXLUHPHQWZDVQRW³¿[HG´DQG
FRXOGWKHUHIRUHQRWEHD³FRS\´38
)XUWKHUPRUHVHYHUDOFDVHVIURPWKH
VGHDOLQJZLWKKRZWKHG\QDPLFDXGLR
YLVXDOFRPSRQHQWVRIYLGHRJDPHVDUH³¿[HG´
IRUWKHSXUSRVHVRIFRS\ULJKWVXJJHVWWKDW
PHUHVFUHHQGLVSOD\VRIDXGLRYLGHRZRUNV
DUHQRWFRSLHVVLQFHWKH\DUHFRPPXQLFDWHG
GLUHFWO\IURPWKHKDUGGULYHLQZKLFKWKH\DUH
SHUPDQHQWO\¿[HGDVDFRS\ULJKWDEOHFRPSXWHU
SURJUDP8QGHUWKLVOLQHRIFDVHVDVSHFWVRI
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
35. Id. 
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G&LUUXOLQJQR³QHZ´LPDJHV
RUVRXQGVZHUHFUHDWHGHDFKWLPHWKHJDPHZDVSOD\HG
EHFDXVHWKHLQIRUPDWLRQXVHGWRFUHDWHWKRVHLPDJHVDQG
VRXQGVSHUPDQHQWO\UHVLGHGRQWKHVDPHPDFKLQHXVHGWR
FUHDWLYHZRUNVH[SUHVVHGE\DVLQJOHDXWKRUL]HG
YHUVLRQRIDFRS\ULJKWDEOHFRPSXWHUSURJUDP
DUHQRW³FRSLHV´RIWKDWFUHDWLYHZRUN$V
VXFKZKHUHPXOWLSOHGLVSOD\VVLPXOWDQHRXVO\
H[SUHVVDVLQJOHYHUVLRQRIDSURJUDPQRQHRI
WKRVHGLVSOD\VLVD³FRS\´HYHQLIHDFKGLVSOD\
FRQWDLQVDGLIIHUHQWH[SUHVVLRQRIWKHSURJUDP
6LPLODUO\LQWKHFRQWH[WRIFORXG
FRPSXWLQJDQGFRQWHQWVWUHDPLQJFORXG
VHUYHUV²OLNHKDUGGULYHV²KRXVHRQHYHUVLRQ
RIDFUHDWLYHZRUNWKDWLWFRPPXQLFDWHVRQ
GHPDQGWRDQLQ¿QLWHQXPEHURIGHYLFHV
FRQQHFWHGWRWKDWVLQJOHVRXUFH&RPELQLQJWKH
RXWFRPHVLQWKHYLGHRJDPHFDVHVZLWKWKHUXOLQJ
LQCartoon NetworkWKDWEXIIHUFRSLHVDUHQRW
³¿[HG´FRQ¿UPVWKDWDXGLRDQGYLGHRFRQWHQW
VWUHDPHGIURPWKHFORXGWRQHWZRUNHGGHYLFHV
DUHQRW³FRSLHV´VLQFHQHWZRUNHGGHYLFHVGRQRW
³¿[´WKHZRUNDQGVLQFHDOOGLVSOD\VHPDQDWH
IURPDVLQJOHVRXUFH²WKHFORXGVHUYHU
:KHQXVHGLQFRPELQDWLRQH[FOXVLYHRI
RWKHUPHDQVRIFRPPXQLFDWLRQFORXGFRPSXWLQJ
DQGFRQWHQWVWUHDPLQJWHFKQRORJLHVWUDQVIRUP
WKHQDWXUHRIFRS\ULJKWSURWHFWLRQLQWKH
HQWHUWDLQPHQWLQGXVWU\LQWKUHHLPSRUWDQWZD\V
)LUVWEHFDXVHJUDQWLQJDFFHVVWRDVLQJOHYHUVLRQ
RIDZRUNLVQRWSXEOLFDWLRQZRUNVFRXOGJDLQ
DGGLWLRQDOSURWHFWLRQVLQFOXGLQJDORQJHUWHUPRI
FRS\ULJKW6HFRQGEHFDXVHVWUHDPLQJSUHFOXGHV
VHFRQGDU\SURGXFWPDUNHWVE\GHVWUR\LQJWKH
³¿UVWVDOHGRFWULQH´FUHDWRUVFRXOGLQFUHDVH
UHYHQXHVRWKHUZLVHORVWWRVXFKVHFRQGDU\
PDUNHWV/DVWEHFDXVHRQO\DVLQJOHYHUVLRQRI
WKHFRQWHQWH[LVWVFRQWHQWRZQHUVFRXOGDVVHUW
WKHLUde facto ³ULJKWRIFRQWURO´RYHUFUHDWLYH
ZRUNVQRUPDOO\FKHFNHGE\SXEOLFDWLRQDQG
¿UVWVDOH%\HPEUDFLQJWKHVHQHZWHFKQRORJLHV
LQDWUDQVIRUPDWLYHEXVLQHVVVWUDWHJ\WKH
HQWHUWDLQPHQWLQGXVWU\FRXOGFUHDWHDQHIIHFWLYH
VWUDWHJ\WRVWUHQJWKHQWKHLUFRS\ULJKWVUHGXFH
SLUDF\DQGFDSWXUHQHZUHYHQXH
GLVSOD\WKRVHLPDJHVDQGVRXQGV0LGZD\0IJ&RY
$UWLF,QW¶O,QF)6XSS1',OO
¿QGLQJWKHDXGLRYLVXDOSRUWLRQVRIWKHYLGHRJDPHZHUH
QHYHUWKHOHVVFRS\ULJKWDEOHEHFDXVHWKH\ZHUH¿[HGDVD
FRPSXWHUSURJUDPZKLFKSHUPDQHQWO\UHVLGHGRQD520
HPEHGGHGLQWKHJDPHFRQVROHsee also6WHUQ(OHFV,QF
Y.DXIPDQ)GG&LUKROGLQJ
WKDWWKHDXGLRYLVXDOFRPSRQHQWVRIDYLGHRJDPHZHUH
FRS\ULJKWDEOHEHFDXVHWKHSURJUDPKRVWLQJWKHJDPHZDV
³SHUPDQHQWO\HPERGLHGLQDPDWHULDOREMHFWWKHPHPRU\
GHYLFHV´
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³3XEOLFDWLRQ´LVWKH³GLVWULEXWLRQRI
FRSLHVRIDZRUNWRWKHSXEOLFE\VDOHRU
RWKHUWUDQVIHURIRZQHUVKLS´7KXVWR
³SXEOLVK´WKHRZQHUKDVWRRIIHUWR³GLVWULEXWH
FRSLHVWRDJURXSRISHUVRQVIRUSXUSRVHV
RIIXUWKHUGLVWULEXWLRQSXEOLFSHUIRUPDQFH
RUSXEOLFGLVSOD\´41&RQWHQWVWRUHGRQD
FORXGVHUYHULVXQGRXEWHGO\D³FRS\´DVWKH
LQIRUPDWLRQSHUPDQHQWO\UHVLGHVRQWKDWVHUYHU
$GGLWLRQDOO\RQGHPDQGFRQWHQWVWUHDPLQJLV
SODLQO\ERWKD³GLVSOD\´²VLQFHD³FRS\´RIWKH
ZRUNLVVKRZQ²DQGD³SHUIRUPDQFH´²VLQFHWKH
ZRUNLVUHFLWHGRUUHQGHUHGGLUHFWO\E\DGHYLFH42
1HYHUWKHOHVVSURYLGLQJDFORXGVHUYLFHZLWKD
YHUVLRQRIWKHFRQWHQWWRSODFHRQWKHLUVHUYHU
DQGPDNLQJFRPPXQLFDWLRQVRIWKDWYHUVLRQ
DYDLODEOHWRDQLQGH¿QLWHQXPEHURILQGLYLGXDOV
IDOOVRXWVLGHWKHGH¿QLWLRQRI³SXEOLFDWLRQ´IRU
WZRUHDVRQV
)LUVWSURYLGLQJDVLQJOHYHUVLRQRUFRS\
WRDFORXGVHUYLFHIDOOVRXWVLGHWKHVFRSHRIWKH
VWDWXWH¶VSODLQODQJXDJH7KHSURYLVLRQUHTXLUHV
WKDWWREH³SXEOLVKHG´³FRSLHV´RIWKHZRUN
PXVWEHJLYHQWRD³JURXSRISHUVRQV´6LQFH
DFRQWHQWFUHDWRUQHHGRQO\SURYLGHWKHFORXG
VHUYLFHZLWKa FRS\UDWKHUWKDQmultiple FRSLHV
RIWKHZRUNLWLVQRWSXEOLVKHG)XUWKHUPRUH
QR³JURXSRISHRSOH´UHFHLYHVWKLVVLQJOHFRS\
VLQFHWKHFRQWHQWLVHLWKHUGLUHFWO\XSORDGHG
WRDQLQDQLPDWHFRPSXWHURULVSURYLGHGWRD
FRUSRUDWLRQZKLFKLVFRQVLGHUHGDVLQJOHOHJDO
HQWLW\43
6HFRQGPDNLQJWKHFRQWHQWDYDLODEOH
YLDVWUHDPVWRLQQXPHUDEOHLQGLYLGXDOVWKURXJK
WKHFORXGLVQRWSXEOLFDWLRQ:KLOHVWUHDPLQJ
SODLQO\FUHDWHVDGLVSOD\DQGSHUIRUPDQFHRI
WKHZRUNWKHVWDWXWHLVFOHDUWKDW³DSXEOLF
SHUIRUPDQFHRUGLVSOD\RIDZRUNGRHVQRWRI
itself FRQVWLWXWHSXEOLFDWLRQ´44)XUWKHUPRUH
WKHGLVSOD\RUSHUIRUPDQFHRIDQRQGHPDQG
VWUHDPHGZRUNLVQRW³SXEOLF´LQQDWXUH457R
40. 'LJLWDO0LOOHQQLXP&RS\ULJKW$FW86&

41. Id. 
42. Id.
43. See6DQWD&ODUD&QW\Y63DF5&R86
HVWDEOLVKLQJWKH)RXUWHHQWK$PHQGPHQW
DSSOLHVWRFRUSRUDWLRQVDVZHOODVQDWXUDOSHUVRQV
44. 86&HPSKDVLVDGGHG
45. ³/LYH´VWUHDPVPD\IDOOZLWKLQWKHVFRSHRI
TXDOLI\DV³SXEOLF´XQGHUWKH&RS\ULJKW$FWWKH
SHUIRUPDQFHRUGLVSOD\PXVWEH³DWDSODFHRSHQ
WRWKHSXEOLF´RUEHFRPPXQLFDWHGWRWKHSXEOLF
³LQWKHVDPHSODFHRULQVHSDUDWHSODFHVandDW
WKHVDPHWLPHRUDWDGLIIHUHQWWLPH´46
7KH6HFRQG&LUFXLWUHFHQWO\KHOGWKDWLQ
FRQVLGHULQJZKHWKHUDSHUIRUPDQFHLVSXEOLF
WKHFRXUWVKRXOGIRFXVRQWKH³SHRSOHFDSDEOH
RIUHFHLYLQJDparticularµWUDQVPLVVLRQ¶RU
µSHUIRUPDQFH¶DQGQRWRIWKHSRWHQWLDODXGLHQFH
RIDSDUWLFXODUµZRUN¶´7KXVHYHQLIWKH
VDPHXQGHUO\LQJSHUIRUPDQFHLVWUDQVPLWWHG
WRWKH³SXEOLF´WKDWWUDQVPLVVLRQPD\QRW
EHVXI¿FLHQWO\³SXEOLF´XQOHVVWKHparticular
WUDQVPLVVLRQLQTXHVWLRQZDVFDSDEOHRIUHFHLSW
E\WKH³SXEOLF´48,QCartoon NetworkWKH
FDSWXUHRIDIRUPHUO\SXEOLFEURDGFDVWIURPD
UHPRWH'95DQGVXEVHTXHQWWUDQVPLVVLRQWR
DQLQGLYLGXDOXVHUUHTXHVWLQJWKHWUDQVPLVVLRQ
ZDVQRWD³SXEOLFSHUIRUPDQFH´EHFDXVHWKH
³WKHXQLYHUVHRISHRSOHFDSDEOHRIUHFHLYLQJ
>WKDWSDUWLFXODUWUDQVPLVVLRQZDV@WKH
VLQJOHVXEVFULEHU´6LPLODUO\RQGHPDQG
WUDQVPLVVLRQVRIFORXGFRQWHQWDUHRQO\FDSDEOH
RIUHFHLSWE\WKHRQHSHUVRQGHYLFHDFFRXQW
UHTXHVWLQJFRQWHQWDFFHVV,WWKHUHIRUHFDQQRW
EHD³SXEOLF´WUDQVPLVVLRQZLWKLQWKHPHDQLQJ
RICartoon Network¶VLQWHUSUHWDWLRQVLQFHD
³SXEOLFDWLRQ´UHTXLUHVWKHGLVWULEXWLRQRIFRSLHV
ZKLOHVWUHDPLQJGRHVQRWSURGXFH³FRSLHV´
)XUWKHUPRUHHYHQLISXEOLFDYDLODELOLW\RI
VWUHDPHGFRQWHQWZDVFRQVLGHUHG³SXEOLF
GLVSOD\´RU³SHUIRUPDQFH´WKRVHPHWKRGVRI
WUDQVPLVVLRQDUHQRW³SXEOLFDWLRQ´RIDZRUN
E\WKHPVHOYHV7KHUHIRUHDZRUNH[FOXVLYHO\
PDLQWDLQHGRQWKHFORXGDQGH[FOXVLYHO\PDGH
DYDLODEOHWKURXJKFRQWHQWVWUHDPLQJFDQDYRLG
³SXEOLFDWLRQ´
%\QRW³SXEOLVKLQJ´DZRUNFRQWHQW
RZQHUVFDQLQFUHDVHWKHLUFRS\ULJKWSURWHFWLRQ
LQWZRZD\V)LUVWVLQFHWKHRZQHUKDVQRW
³SXEOLFSHUIRUPDQFH´EHFDXVHOLNHEURDGFDVWWHOHYLVLRQ
WKHVWUHDPVLPXOWDQHRXVO\WUDQVPLWVWKHVDPHSHUIRUPDQFH
WRPXOWLSOHSHRSOHKRZHYHUVLQFH³SXEOLFDWLRQ´SUHFOXGHV
VXFKEURDGFDVWLQJZLWKRXWPRUHWRQRWEH³SXEOLFDWLRQ´
WKHGLVWLQFWLRQEHWZHHQ³OLYH´DQG³RQGHPDQG´VWUHDPV
IRUWKHSXUSRVHVRI³SXEOLFDWLRQ´LVPRRW
46. 86&HPSKDVLVDGGHG
47. &DUWRRQ1HWZRUN/3Y&6&+ROGLQJV,QF
)GG&LUHPSKDVLVDGGHG
48.  IdDW
49. Id. DW
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H[HUFLVHGKHUSXEOLFDWLRQRUGLVWULEXWLRQULJKWV
VKHKDVDQDGGLWLRQDOFDXVHRIDFWLRQXQGHU
VHFWLRQVDQGDJDLQVWSHRSOHZKR
GRZQORDGRUGLVWULEXWHXQDXWKRUL]HGFRSLHV
RIWKHLUZRUN6HFRQGDQGPRUHLPSRUWDQWO\
ZKHUHZRUNVDUHPDGHIRUKLUHQRW³SXEOLVKLQJ´
DZRUNFDQH[WHQGWKHWHUPRISURWHFWLRQIURP
QLQHW\¿YH\HDUVWR\HDUV
7KLVSRVLWLRQPD\FXUUHQWO\EHXQWHQDEOH
IRUWKRVHLQGXVWULHV²VXFKDVPRYLHWHOHYLVLRQ
DQGSXEOLVKLQJ²WKDWUHO\RQWUDGLWLRQDOSXEOLF
WUDQVPLVVLRQDQGSXEOLFDWLRQWRGLVVHPLQDWH
FRQWHQWDQGJHQHUDWHUHYHQXH&KDQJLQJ
EXVLQHVVVWUDWHJLHVKRZHYHUPD\PDNHWKHVH
UHVXOWVPRUHWHQDEOH)RUH[DPSOHLQWKHIXWXUH
PRYLHVWXGLRVFRXOGPDLQWDLQWKHLU¿OPVRQD
FHQWUDOVHUYHUUHTXLULQJWKDWWKHDWHUFRPSDQLHV
VWUHDPWKHVH¿OPVWKURXJKDGHYLFHDWDJUHHG
XSRQWLPHVWRVFUHHQWKHPDWDORFDOWKHDWHU
)XUWKHUPRUHLQGHSHQGHQWPXVLFLDQVFRXOG
LQFRUSRUDWHWKHPVHOYHVPDLQWDLQWKHLURZQ
ZHEVLWHDQGXVHRQGHPDQGVWUHDPWHFKQRORJ\
WRFRQWURODFFHVVWRWKHLUZRUNV$VFORXG
FRPSXWLQJDQGFRQWHQWVWUHDPLQJEHFRPH
FRPPRQSODFHDQGLQWHUQHWVSHHGVDFFHOHUDWH
WRIDFLOLWDWHWUDQVPLVVLRQRIODUJHULQIRUPDWLRQ
SDFNHWVWKHHQWHUWDLQPHQWLQGXVWU\FRXOG
WUDQVIRUPLWVEXVLQHVVVWUDWHJLHVDQGVHFXUH
DGGLWLRQDOFRS\ULJKWSURWHFWLRQ
 B.  FIRST SALE DOCTRINE
6LPLODUO\SUHPLVHGRQWKHGLVWULEXWLRQ
RISK\VLFDOFRSLHVRIDZRUNWKH³¿UVWVDOH
GRFWULQH´GLVWLQJXLVKHVULJKWVWRXVHWKH
FRS\ULJKWHGH[SUHVVLRQIURPULJKWVWRXVH
WKHSK\VLFDOPHGLXPLQZKLFKWKHH[SUHVVLRQ
LV¿[HG518QGHUWKHGRFWULQH³>W@UDQVIHURI
RZQHUVKLSRIDQ\PDWHULDOREMHFWLQFOXGLQJWKH
FRS\LQZKLFKWKHZRUNLV¿UVW¿[HGGRHV
QRWRILWVHOIFRQYH\DQ\ULJKWVLQWKHFRS\ULJKWHG
ZRUNHPERGLHGLQWKHREMHFW´52)RUH[DPSOH
DQLQGLYLGXDOSXUFKDVLQJD&'FRXOGWUDQVIHU
RUOHQGWKDWSK\VLFDO&'WRDVPDQ\IULHQGVDV
KHRUVKHZDQWVWKHFRS\ULJKWRZQHUKDVQR
ULJKWWRFRQWUROWKHSK\VLFDOLWHPLQZKLFKWKH
H[SUHVVLRQLV¿[HGRQFHLWOHDYHVWKHFRS\ULJKW
50. 86&F
51. Id.
52. Id.
RZQHU¶VSRVVHVVLRQ&RQYHUVHO\WKHSXUFKDVHU
FDQQRWFUHDWHUHSURGXFWLRQVRIWKHZRUNWRJLYH
DZD\WRKHUIULHQGVDQGVLPXOWDQHRXVO\UHWDLQWKH
RULJLQDOSXUFKDVHGFRS\EHFDXVHWKHFRS\ULJKW
RZQHUPDLQWDLQVDOHJDOLQWHUHVWLQGLVWULEXWLQJ
FRSLHVRIWKDWH[SUHVVLRQ+HQFHWKH³¿UVWVDOH
GRFWULQH´RSHUDWHVDVDEDURQWKHDXWKRU¶VDELOLW\
WRFRQWUROWKHSDUWLFXODUREMHFWLQZKLFKKLV
H[SUHVVLRQLVHPERGLHG³DIWHUWKHVHFRSLHVKDYH
EHHQVHQWLQWRWKHVWUHDPRIFRPPHUFHZLWKWKH
DXWKRU¶VSHUPLVVLRQ´53
%HFDXVHDSXUFKDVHUFRXOGVHOOOHDVHRU
UHQWWKHSK\VLFDOHPERGLPHQWRIWKHZRUNDQG
WKHUHIRUHWKHZRUNLWVHOIWKH¿UVWVDOHGRFWULQH
HIIHFWLYHO\FUHDWHVDVHFRQGDU\PDUNHWIRUWKH
ZRUN$GGLWLRQDOO\WKLVVHFRQGDU\PDUNHW¶V
H[LVWHQFHQHFHVVDULO\UHGXFHVWKHSRWHQWLDO
UHYHQXHVWUHDPVWRFRS\ULJKWRZQHUVVLQFHLW
SURYLGHVDQDOWHUQDWLYHPHDQVIRUFRQVXPHUV
ZKRZRXOGRWKHUZLVHSXUFKDVHWKHZRUNLQWKH
SULPDU\PDUNHW&RQYHUVHO\RZQHUVFDQDYRLG
WKHVHFRQGDU\PDUNHWE\QRWDXWKRUL]LQJWKH
SURGXFWLRQRIDQ\PDWHULDOREMHFWVFRQWDLQLQJWKH
H[SUHVVLRQ%\PDNLQJFRQWHQWRQO\DYDLODEOH
WKURXJKVWUHDPVFRS\ULJKWRZQHUVFDQIRUJRWKH
GLVWULEXWLRQRIany FRSLHVWRWKHSXEOLFDYRLGWKH
³¿UVWVDOHGRFWULQH´HQWLUHO\DQGWKXVHOLPLQDWH
WKHVHFRQGDU\PDUNHWHVWDEOLVKLQJHIIHFWLYH
FRQWURORYHUWKHSULPDU\PDUNHWIRUWKDWFRQWHQW
DQGLQFUHDVLQJUHYHQXHVWUHDPV
 C.  RE-ESTABLISHING THE RIGHT TO  
 CONTROL
%\XVLQJFORXGFRPSXWLQJDQGFRQWHQW
VWUHDPLQJWRUHJDLQSRZHURYHUDFFHVVWRDQG
XVHRIFRS\ULJKWHGZRUNVFRS\ULJKWRZQHUV
FDQUHHVWDEOLVKZKDW'DYLG1LPPHUDUJXHV
LVDQXQHQXPHUDWHGFRS\ULJKWWKH³ULJKW
WRFRQWURO´541LPPHUREVHUYHVWKDWEHIRUH
FRS\ULJKWRZQHUVSXEOLVKHGWKHLUZRUNVLQ
53. 'DYLG1LPPHUBrains and Other Paraphernalia 
of the Digital Age+ARV-/	7ECH±
,PSRUWDQWO\WKH³¿UVWVDOHGRFWULQH´GRHVQRWUHTXLUHWKH
VDOHRIDQ\DFWXDOPDWHULDOJRRGFRQWDLQLQJWKHH[SUHVVLRQ
RZQHUVKLSWUDQVIHUHQFHRIDQDXWKRUL]HGFRS\LVHQRXJK
7KXVZKHQWKHULJKWVKROGHUWUDQVIHUVWLWOHRIWKHPDWHULDO
REMHFWKRXVLQJWKHDXWKRUL]HGFRS\WKHGRFWULQHRQO\
HQWLWOHVWKHWUDQVIHUHHWRGLVSRVHRIEXWQRWUHSURGXFHKLV
FRS\80*5HFRUGLQJV,QFY$XJXVWR)6XSSG
&'&DO
54. 1LPPHUsupra QRWHDW
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PDWHULDOREMHFWVFDSDEOHRISXEOLFGLVWULEXWLRQ²
VXFKDVUHFRUGV9+6&''9'DQGRWKHUOLNH
PHGLD²RZQHUVUHWDLQHGWKHULJKWRUDWOHDVWWKH
de facto DELOLW\WRFRQWUROWKHSXEOLF¶VH[SHULHQFH
RIWKHLUZRUN55)RUH[DPSOHIURPWKHV
WKURXJKWKHVPRVW¿OPFRPSDQLHV
FRQWUROOHGWKHDWULFDOUHOHDVHVRIWKHLUSURGXFW
VXSSOHPHQWLQJWKHPZLWKOLPLWHGWLPHWHOHYLVLRQ
EURDGFDVWV7KXVPLOOLRQVRISHRSOHUHSHDWHGO\
H[SHULHQFHG'LVQH\¶V³6QRZ:KLWH´LQWKHDWUHV
RURQWHOHYLVLRQDQG1LPPHUSRVWXODWHVFRXOG
UHFDOOSDUWLFXODUVFHQHVIURPWKH¿OPLQWKHLU
PLQGVIRUHQMR\PHQW\HWWKDWDXGLHQFHKDGOLWWOH
FRQWURORYHUWKHLUH[SHULHQFHRIWKDWZRUNVLQFH
QRFRPPHUFLDOTXDOLW\FRSLHVZHUHSXEOLFO\
DYDLODEOHIRUSHUVRQDOFRQVXPSWLRQ566XFK
SRZHURYHU³H[SHULHQFH´DIIRUGVFRS\ULJKW
RZQHUVFRQWURORYHUZKHQZKHUHDQGIRU
KRZORQJWKHSXEOLFFDQDFFHVVWKHFRS\ULJKW
ZRUNUHTXLULQJWKDWXVHUVUHSHDWHGO\HQJDJH
WKHRZQHU¶VVHUYLFHVDVDSUHFRQGLWLRQWR
H[SHULHQFLQJWKHSURGXFW
-D\$QGHUVRQH[SORUHVWKLVKLVWRULFDO
GLFKRWRP\EHWZHHQHQWHUWDLQPHQWH[SHULHQFHG
WKURXJKVHUYLFHV²OLNHUDGLRWHOHYLVLRQDQG
¿OP²DQGHQWHUWDLQPHQWH[SHULHQFHGWKURXJK
SURGXFWV²VXFKDVFDVVHWWHV'9'VDQG
L3RGV:KHQHQWHUWDLQPHQWLVD³SURGXFW´LWLV
VRPHWKLQJWKDWFRQVXPHUVFDQWDNHZKHUHYHU
WKH\JRDQGDFFHVVZLWKRXWWKHDLGRIDQRWKHU
SHUVRQ$OWHUQDWLYHO\ZKHQHQWHUWDLQPHQW
LVD³VHUYLFH´WKHFRQVXPHUUHTXLUHVDQRWKHU
SURYLGHU¶VDFWLRQVRUSHUPLVVLRQWRDFFHVV
WKHHQWHUWDLQPHQW)RUH[DPSOHPXVLFZDV
KLVWRULFDOO\H[SHULHQFHGDVDVHUYLFHFRQVXPHUV
ZKRZDQWHGWRHQMR\DFRPSRVLWLRQUHTXLUHG
PXVLFLDQVWRUHDGVKHHWPXVLFDQGSOD\QRWHVRU
UHTXLUHGDUDGLRVWDWLRQWRSOD\UHFRUGV2QFH
WKHFRQVXPHUFRXOGSXUFKDVHDPHFKDQLFDORU
HOHFWURQLFGHYLFHWRSOD\EDFNWKHPXVLFVXFKDV
DUHFRUGRU&'SOD\HUPXVLFEHFDPHD³SURGXFW´
EDVHGH[SHULHQFH58&RQYHUVHO\ERRNVRURWKHU
OLWHUDU\ZRUNVKDYHKLVWRULFDOO\EHHQ³SURGXFW´
EDVHGHQWHUWDLQPHQWH[SHULHQFHVVLQFHWKH
FRS\ULJKWRZQHUQHFHVVDULO\UHOLQTXLVKHGFRQWURO
RYHUSK\VLFDOHPERGLPHQWVRIWKHZRUNWRDOORZ
55. Id.DW
56.  Id.DW±
57. $QGHUVRQsupraQRWHDW
58.  Id.
FRQVXPHUVWRUHDGDQGH[SHULHQFHWKDWZRUN
:KHUHDQHQWHUWDLQPHQWH[SHULHQFHLV
ORFDWHGRQZKDW$QGHUVRQFDOOVWKH³VHUYLFH
SURGXFWVSHFWUXP´GHSHQGVRQZKRKDVFRQWURO
RYHUWKHFRQVXPHUH[SHULHQFHDQGSDUWLFXODUO\
RYHUWKHVWRUDJHDQGSOD\EDFNRUSHUIRUPDQFH
RIWKHHQWHUWDLQPHQWZRUN:KHQFRQVXPHUV
FRQWUROVWRUDJHDQGSOD\EDFNWKHHQWHUWDLQPHQW
H[SHULHQFHIDOOVFORVHUWRWKH³SURGXFW´HQGRI
WKHVSHFWUXP$OWHUQDWLYHO\VWURQJHUFRS\ULJKW
RZQHUFRQWUROSODFHVLWFORVHUWRWKH³VHUYLFH´
end.617KXVXVHUVJDLQFRQWURORYHUH[SHULHQFH
RIDQHQWHUWDLQPHQWZRUNZKHQFUHDWRUV
¿[DZRUNLQDWDQJLEOHPHGLXPFDSDEOHRI
GLVWULEXWLRQWRDQGSOD\EDFNE\WKHSXEOLF
$OWHUQDWLYHO\FUHDWRUVFDQPDLQWDLQH[SHULHQWLDO
FRQWUROE\ZLWKKROGLQJ¿[HGFRSLHVRIWKHLU
ZRUNIURPWKHSXEOLFRUE\FRQWUROOLQJSOD\EDFN
PHWKRGV
,QWHUQHWVWUHDPLQJDQGFORXGFRPSXWLQJ
DUJXDEO\SXVKDOOHQWHUWDLQPHQWH[SHULHQFHV
WRZDUGWKH³VHUYLFH´HQGRIWKHVSHFWUXP62
8QGHUWKHVHPRGHOVSURGXFWDFFHVVLELOLW\
GHSHQGVRQZKHWKHUWKHFRQWHQWRZQHUSURYLGHV
DVHUYLFHDFFHVVWRWKHFORXGWKDWKRXVHV
WKHGHVLUHGSURGXFW)RUH[DPSOHLQ
$PD]RQVXPPDULO\HUDVHGDQXQDXWKRUL]HG
YHUVLRQRI*HRUJH2UZHOO¶V1984IURPWKH
.LQGOHHERRNVQHWZRUNDWWKHEHKHVWRIWKH
ULJKWVKROGHUUHPRYLQJWKHERRNIURPXVHUV¶
GHYLFHV637KHUHIRUHHYHQWKRXJK.LQGOH
RZQHUV³SXUFKDVHG´D³FRS\´RIWKHERRNRQ
$PD]RQ¶VZHEVLWHWR³GRZQORDG´WRWKHLUGHYLFH
$PD]RQDVWKH.LQGOHVHUYLFHSURYLGHUFRXOG
QHYHUWKHOHVVUHPRYHWKDWERRNIURPXVHUGHYLFHV
E\EORFNLQJDFFHVVWRWKHSURGXFWRQWKHFORXG
$VERRNVDUHLQFUHDVLQJO\GLJLWL]HGPRUHSRZHU
LVJUDQWHGWRWKHDXWKRUVDQGSXEOLVKHUVWRFRQWURO
SXEOLFDFFHVVWRWKHERRNDOORZLQJDXWKRUVWR
³WDNHEDFN´WKHLUZRUNIURPDFRQVXPHUIRU
ZKDWHYHUUHDVRQE\UHPRYLQJWKHLUSURGXFWIURP
WKHQHWZRUN64
59. 1LPPHUsupra QRWHDW
60. $QGHUVRQsupraQRWHDW
61.  Id.
62.  See id.
63. %UDG6WRQHAmazon Erases Orwell Books from 
Kindle1<7IMES-XO\KWWSZZZQ\WLPHV
FRPWHFKQRORJ\FRPSDQLHVDPD]RQKWPO
ODVWYLVLWHG-XQH
64.  See1LFN6FKDUIDigital Rights Management and 
Fair Use(UR-/	7ECHKWWSZZZHMOW
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7KHPRYLHLQGXVWU\DOUHDG\HPSOR\VVXFK
VWUDWHJLHVWRFRQWUROXVHUDFFHVVWRZRUNV)RU
H[DPSOH1HWÀL[²DQ,QWHUQHWEDVHGVHUYLFHWKDW
SURYLGHVVWUHDPLQJPRYLHVDQGWHOHYLVLRQVKRZV
IURPWKHFRPSDQ\¶VFHQWUDOVHUYHUVWRLQGLYLGXDO
XVHUVUHTXHVWLQJFRQWHQW²FRQVWDQWO\DGGVQHZ
FRQWHQWDQGUHPRYHVROGHUFRQWHQWIURPLWV
VWUHDPLQJVHUYLFH$OWKRXJKXVHUVKDYHVSHQW
WRDFFHVVWKHVHUYLFH1HWÀL[KDVGLVFUHWLRQ
DQGFRQWURORYHUwhat contentLVDYDLODEOHRQ
LWVQHWZRUN657KXVZKLOH³FRQWHQWFUHDWRUV
KDYHQRWWUDGLWLRQDOO\EHHQDEOHWRLPSRVHEURDG
WHUPVRIXVHDJDLQVWWKHSXEOLF´66WHFKQRORJLFDO
UHDOLWLHVDQGOLPLWDWLRQVPD\HIIHFWLYHO\ZRUNWR
FRPSHOVXFKWHUPV
IV.  CONCLUSION
/RRNLQJWRWKHIXWXUHWKHSUROLIHUDWLRQRI
GLJLWDOFRPPXQLFDWLRQVQHWZRUNVFRXOGHOLPL-
QDWHHQWHUWDLQPHQWH[SHULHQFHGWKURXJKSURG-
XFWVUHTXLULQJFRQVXPHUVWRHQJDJHFRS\ULJKW
RZQHUFRQWUROOHGVHUYLFHVWRDFFHVVDGHVLUHG
FRS\ULJKWHGZRUN7KHUHIRUHE\FHQWUDOL]LQJ
FUHDWLYHZRUNVRQWKHFORXGDQGJUDQWLQJDFFHVV
WRVXFKZRUNVWKURXJKXQ¿[DEOHFRQWHQWVWUHDPV
FRS\ULJKWRZQHUVFDQHVWDEOLVKDQHZOHYHORI
FRQWURODQGSRZHURYHUKRZFRQVXPHUVXVHDQG
H[SHULHQFHWKHRZQHU¶VZRUNV&ORXGFRPSXWLQJ
DQGFRQWHQWVWUHDPLQJDOVRHOLPLQDWHWKHQHHGWR
FUHDWHDQGGLVWULEXWHWDQJLEOHREMHFWVLQZKLFK
WKHFRS\ULJKWHGH[SUHVVLRQLV¿[HGSHUPLWWLQJ
FRS\ULJKWRZQHUVWRHOLPLQDWHVHFRQGDU\PDUNHWV
IRUHQWHUWDLQPHQWSURGXFWVDQGLQFUHDVHWKHLU
UHYHQXHVLQWKHSULPDU\PDUNHW)LQDOO\ZLWKRXW
QHHGLQJWRDFWXDOO\SXEOLVKDZRUNWRGLVVHPL-
QDWHLWWRWKHSXEOLFFRS\ULJKWRZQHUVFDQH[WHQG
WKHWHUPRISURWHFWLRQWR\HDUVDIWHUFUHDWLRQ
%HFDXVHZRUNVFRPPXQLFDWHGWKURXJKFRQWHQW
VWUHDPVDUHQRWORFDOO\¿[HGRQSHUVRQDOFRP-
SXWHUVQR³FRSLHV´RIWKDWZRUNDUHHYHUPDGH
\HWWKHFRQVXPHU¶VGHVLUHWRH[SHULHQFHHQWHU-
WDLQPHQWZRUNVLVQHYHUWKHOHVVVDWLDEOHVLQFH
WKDWFRQWHQWFDQEHUHDGLO\DYDLODEOHWRDXVHU
FRQQHFWHGWRWKHKRVWVHUYHUWKURXJKDQHWZRUN
RUJDUWLFOHGRZQORDGODVWYLVLWHG-XQH
65.   Company OverviewNETFLIXKWWSVDFFRXQW
QHWÀL[FRP0HGLD&HQWHU2YHUYLHZODVWYLVLWHG-XQH

66. -LDQJsupra QRWHDW
HQDEOHGGHYLFH&ORXGFRPSXWLQJDQGFRQWHQW
VWUHDPLQJWHFKQRORJLHVWKXVSURYLGHFRQWHQW
FUHDWRUVDQGRZQHUVZLWKDQHZDQGXQLTXHO\
SRWHQWWRROWRLQFUHDVHWKHLUFRS\ULJKWSURWHF-
WLRQVPHGLDWHFRQVXPHUH[SHULHQFHDQGXVHDQG
FRQWUROWKHLUFRQWHQW 
